EYMiEIT NGT,_S_——-.-—

BATE 31 ul

AN &&M
HB 150 Proponent Testimony from Tracey Knutson — Knutson & Associates

My name is Tracey L. Knutson. I am an attorney in private practice in Alaska with a very national
practice in recreation and adventure sports defense. 1 originally graduated from the University of
Montana at Missoula law school in 1989 and first became licensed to practice law here in Montana. 1
have practiced law for twenty years now and have practiced in the recreation field for over 15 years and
exclusively in recreation for about 8 years. My practice includes all of the following: representing and
advising entities from the emerging commercial human space flight industry (which Congress has said is
an adventure activity), doing proactive risk management for commercial operators from the ski industry
to rafting, mountain climbing, etc., representing large commercial trade associations, defending through
claims/trial recreational entities, assisting insurance underwriters in creating and maintaining recreational
underwriting programs and assisting and advising public and private land administrators on recreational
use and permitting issues.

Certainly there are a number of people here today who will provide articulate testimony on various
aspects of this bill. Because of my familiarity with and even expertise with “inherent risk” as it applies to
recreational endeavors, I would like to add some testimony on a few of the legal aspects of this particular
bill.

First - 1 think we have to recognize that inherent risk in both the common law usage sense and in the
codified sense has long existed in MT. To suggest that this is new or special or absolves anyone of their
negligence is quite simply not true. In point of fact, the debate in MT regarding the application of
“inherent risk™ happened long ago and been resolved. To wit: the MT legislature has already codified
the application of ‘inherent risk’ as to specific sports. See: MCA 27-1-727 Equine Activity Liability
Limitations (“equine professional is not liable for an injury to or death of a participant...resulting from
risks inherent in equine activities....”); MCA 23-2-651, 653 Snowmobiling Act (§651 “The state has a
legitimate interest in...maintaining the economic interest of the snowmobiling industry by discouraging
claims based on damages resulting from risks inherent in the sport” and at §653”...a snowmobile area
operator has no duty to eliminate, alter, control or lessen the risks inherent in the sport of
snowmobiling...”); MCA 23-2-731, 736 Ski Areas (§731 “The state has a legitimate interest in
maintaining the economic viability of the ski industry by discouraging claims based on damages resulting
from the inherent dangers and risks of skiing...” and at §736 “...a skier shall accept all legal
responsibility for injury or damage of any kind to the extent...it results from inherent dangers and risks of
skiing...”); MCA 23-2-822 Off-Highway Vehicle Operators (*..an off-highway vehicle operator shall
accept all legal responsibility ....for damage resulting from inherent risks...); MCA 27-1-741
Amusement Rides (§3 “there are inherent risks associated with machinery, equipment or animals that are
impracticable or impossible for an amusement ride owner or operator to eliminate....” and §4 “an
informed patron is in the best position to avoid risk inherent to amusement rides...”). As such — this is
really nothing new in terms of the Montana codes ~ the current HB 150 just applies an existing and
accepted principal across the entire outdoor recreation industry — in other words — provides an umbrella
application of the inherent risk principal across the outdoor recreation service industry.

Further — the courts in MT have also recognized and applied inherent risk as a legal theory. In a recent
case which is especially notable because the Montana Supreme Court upheld a trial court ruling allowing




a recreational defendant from the equine industry to introduce into evidence a release and waiver
document (which, in MT, is an otherwise illegal and unenforceable attempt to prospectively release the
operator from tort liability — see, MCA 28-2-702 and Haynes v. County of Missoula, 517 P.2d 370, 377
(MT 1973) as relevant evidence to prove that the participant had been warned of inherent risks for which
the operator would have no duty to protect him under the equine activities statute. McDermott v. Carie,
LLC d/b/a/ Horse Prairie Ranch, 124 P.3d 168, 174 (2005). The McDermott court correctly recited the
legal effect of applying inherent risk when it stated that “[t]he practical effect of these statutory provisions
is to pronounce that equine activity sponsors do not have a duty to protect participants from either
unavoidable risks or the inherent risks of equine activities....” Id.

Effectively then, inherent risk as it applies in the recreation industry IS established in Montana. To
debate the intricacies of the theory of inherent risk is almost beside the point here — that debate has long
since happened in front of other committees and in front of the judiciary and has been found meritorious.

Second — what could be said to be unique about this bill is what Sponsor/Representative Dee Brown has
called the “umbrella approach” to this proposed code — or what we lawyers more commonly call the
“omnibus” approach.

Legislation has been enacted in most states to help protect selected recreation and sport providers from
liability for injuries resulting from the inherent risks of particular activities, or in many cases, from certain
types of ordinary negligence by the provider. Some of these acts are in the form of “shared responsibility
statutes” while others are more accurately designated as “assumption of risk” (subsumed in MT by the
comparative fault analysis) or “inherent risk” statues. These acts, which used to be collectively referred
to as “sport safety acts” usually seek to provide some liability protections for recreation and sport
businesses that make certain activities available to the public. Part of the significance here is the aspect of
the small business providing recreational opportunities to participants.

Traditionally “shared responsibility” statutes enumerate the duties of the recreation or sport provider with
the idea that, failure to satisfy those duties makes the statute inapplicable. Duties provided in these types
of statutes are usually deemed to set the applicable standard of care. The second earmark of shared
responsibility statutes is that they also specify duties of the participant. Failure of the participant to
perform required duties could constitute contributory/comparative negligence and thus decreases
situations in which recovery for the participants is possible. Usually shared responsibility statutes also
enumerate certain provisions that preclude recovery. This is most closely how we would characterize the
current ski safety and snowmobile acts in MT.

On the other hand, often statutes are written with less responsibility detail and are more particularly
described as “statutory assumption of risk” or “inherent risk™ statutes since the primary provision of the
statute is to make clear that the participant assumes the inherent risks of the activity.

These two types of statutes have generally fallen into 5 categories across the United States — equine,
skiing, skating (roller skating, ice skating, skateboarding, in-line skating, skate parks, etc.), statutes
pertaining to other specific activities (for example: snowmobiling in 5 states, sport shooting in 3 states,
baseball in 2 states, etc.) or general recreation and sport statues (omnibus type statutes).




The movement toward the omnibus approach to recreation oriented legislation has grown in the last 5
years or so with six states (Hawaii, Utah, Vermont, Alaska, Wisconsin and Wyoming) having passed
these acts. This type of legislation is intended to encompass a large number of activities and sports rather
than only one or two. In each of these states providers are relieved of liability for inherent risks, but
retain liability for the negligence of the entity or its employees. See, attached Table 1 listing recreational
statutes by state.

There are several positive aspects of the omnibus approach to recreational inherent risk statutes. The first
is that it provides some type of legislative economy in that — rather than have each individual sport or
provider group marshal the time and resources necessary to pursue prophylactic legislation for their
individual sport or activity, the legislature is able to provide protective codes that cover numerous groups
with a single effort and a single code. Second, these single codes provide a more uniform or equal
application of the theory of inherent risk — as opposed to the distinct differences that can occur between
individually drafted statues. And third and somewhat related to the second point — the omnibus statues
avoid legislative drafting problems that create the ‘ex espressio unum’ judicial construction problems;
OIW’s if the legislature by simple error or fiat fails to or incorrectly expresses a risk or a responsibility
then this error will not have a preclusionary effect on application of the statute. Further — because of the
possibility that legislatures err in omitting a risk or responsibility — most courts addressing safety acts
have said that a commercial operator retains a duty to act reasonably so that enumerated duties in the old
style acts/codes are not exclusive anyway. This nonexclusivity of enumerated duties has already been
enunciated by the MT Supreme Court in the case of Mead v. M.S.B.. Inc d/b/a SNOWBOWL, 872 P.2d
782,788 (MT 1994). For all of these reasons, the omnibus approach is often thought to be more
consistent, concise, uniform and even conservative in approach. We also know that in MT, the original
MT Skier Responsibility Act, as well as the Snowmobile Liability Statute were found by the court to
violate the Equal Protection Clauses of the US and MT constitutions in improperly expressing relief for
ski area operators from both inherent risks and from the operators negligence (See, Brewer v. Skilift, Inc.,
762 P.2d 226, 230-231 (MT 1988) and Riska v. USDA, CV-96-63-BU-DWM (D. Mont, Oct 14,1997)
and Musselman v. USDA, 171 P. 3d 715, 720 ( 2007). The Musselman court specifically stated that
“...all operators who provide a venue for inherently dangerous sports are similarly situated with respect to
the mischief these statutes propose to remedy.” Id. In other words, by making the statutes uniform and
consistent, even constitutional challenges can be avoided.

Third - at a policy level — which is what the legislature is charged with considering — we are trying here
to balance the common good and to move away from the idea that the individual’s right to sue is the only
consideration at stake in the legal context surrounding recreation. When we look at disputes as JUST the
right of one citizen — an aggrieved party to air his or her claim — we are operating too much in a vacuum
and not taking into account all of the other persons and entities outside of the court-room that are affected
by these decisions. While no one would deny an individual litigant their constitutional right to make a
claim — we can’t frame every solution in those limited terms. This type of one-sided focus on possible
wrong-doing as alleged by the claims or demands of an individual isn’t proper balancing of interests or
protections of all parties involved. Risk, by definition is a set of tradeoffs — we encounter one set of risks
in order to accomplish something else. In this day and age we are all well appraised of the facts that there
are cognitive, physical and social benefits to recreating and connecting with the land. We know the value
of small businesses and we know the value of the economic impact the recreation industry has on the
United Sates in general and on the State of Montana. If we focus only on the right of the individual




aggrieved folks rather than weighing the larger costs and benefits of the recreational industry we are
driving our analysis toward the lowest common denominator where we do things like say that schools
can’t have playgrounds and kids can’t play tag and rivers shouldn’t be run. This literally means that
injured people (the complainants) are quite literally setting the agenda and making social policy for us — -
and that is wrong. It IS the job of the legislature to weigh the greater value and benefits of the
recreational industry and set a clear policy and that policy should be to simply recognize that we cannot
eliminate all the risk in life (nor would we want to live that kind of gray bland mitigated and sanitized
life) and sometimes we simply have to accept that no one is to blame. The needs of the injured
individuals who would sue have got to be weighed against the rest of the community — people who want
these recreational opportunities and people who run these very important businesses. You know —
individual rights are not necessarily the best guarantor of fairness — if we don’t enable our judiciary to
draw the boundaries of reasonable risk then pretty soon legal fear undermines our freedom and you begin
to see recreational opportunities decrease and public lands close. Fairness to all is quite literally

impossible without empowering judges to balance reasonableness against entitlement. This monocular
focus on the individual’s right to complain — this over-emphasis on self entitlement is literally choking
our freedoms and some of our greater social goals. Legally speaking — I believe that the goal of good
public policy is to perpetuate the judiciary’s authority to balance and to draw some boundaries around
lawsuits; the needle should always settle at dead center — not to one side or the other and we want a court
system that understands that this is the legal policy of this state.




y00%
9 100¥-09 VSA

e6¥19-S9 VS 1682-S9 VS LO9E-09 VSI | £0T€ 0H10ZE-8S VS S
SyIed pIeogajeys €616 VOI
¥'0L9 VOI Y O"€L9 VOI 0I'VLPT VOI €511 VI L O1D19% VI VI
§01 1-G-1€-4€ VOI vorg
‘€01 56 ‘69 ‘c¥ 1-21-0€-%€ VI -61-0€-¥€ VOI ST
¥ 01 1-9-1€-p€ VOI 01 0b-2-9-%¢ VOI 79-1£€-91 VI 1-TI-0E£-¥E VOI | Z-H-0€-F€ VOI 01 Z-01-72-¢1 VI NI
601-¢/01 sani[ide Yool 666/LY U6y SO S¥L
ST ShL 66/ 03 1/2S SOTISHL | 0£93 1/2L SOTI shL 01 /Ly SOTI ShL 0E/b SOT1 01F CU6P SOTISKL | 108 SOTISHL | LOV1/59 SITI ShL Tl
SapIND) 7% SINJINQO
9021 93 1021-9 01 6011-1011-901 | 7081 0 1081-9 DI LEE-S DI 0£€-S DI ¥091-9¢ DI ar
$-(1799 SYH
‘S'TL-9% SUH
$6'1-£99 SUH ‘61-799 SYH T 9 1-9€99 SUH S 1-£99 SYH S1-€991H | +-dz99 SYH 8 01 1-07S SUH 1H
Bumysiy £62-1-1S VDDO SET'89L YDOO 10T 1-€-LZ VD20
£82 03 08Z--LT VDIO £5-1-1SVDDO $ 011 -Z1-¥ VDOO 1'€5-11-1€ VOO0 0£T-1-1S VOO “1-1S VDOO | ‘9701 0Z-£-1S VOO0 VD
mvﬁun— Uumo%ﬁ&&m
$800°91¢ S $800°91€ S SO OVIQ'ELL S STET'S9L S £1'89. S 1STSLE S T4
9€89 vOd 91
0b18 VOO 01 1089 vOd 1089 VOd 91 S£89 VO 91 L06S-106S VOd L qd
viz
01 10Z -67 VSDD d/55-76 vSDD 9L5-TS VSDO 125675 VSO FJLSS-TS VSDO 10
TIeqeseq 0Z1-12-¢1
S¥O Sunooys podg 21 907104
(D8 111-12-€1 SAD 01 101 -bb-£€ SUD 611-12-€1 SYD 1'801-1Z-€1 SUD SSI-I1ZE1 SYO | 911-12-€1 SYD 101 -14-€€ SUD 0D
SYIed pIeogaIeNg 6661 J0 116 €S
0] sayyer§ Ananoy S20UBHIPIO 06T°L6L1 DSH
L1£8 0DD "0y SnopIezey sag Ajunos ¢ SUON 1TPILI DOV | Z01°66L1 DSHID 1948 ‘9v8 DDD \ie)
707 01 YOL1-C1-0T SYV 201 Lot
102 -021-91 SYV SOLT-£{-07 ¥V 101-$6-L1 SUV -071-91 SUV 01 10€ -11-81 SV AV
suodg 1098 Suv
I0J0] 956-Z1 SYV TLP1-2€ SV
11eqased $56-21 SYV (1) 50.-¢ SV £66-21 SYV v97T-1922-9¢ SAV 1L¥1-2€ S¥V 1SST-€¢ SUV ZV
01T SSO°LTPE SV
01 010°SH'S0 SV SUON 060'$9°60 SV 060-59-60 SV 007°$9'60 SV AV
syreq U._.monuumxw
TrE-5-9 OV LEE-G-9 DV I£€-6-9 OV 2£€-6-9 OV (82-1) -S1-S€ OV v
SOSHI-105F1
bgez sOSNTHF SOTN Y
881-L01 "T'd 61-S01 "T'd ‘SN
sanjeIS smelg saamelg
bT&uu{« :G_uﬁuhuvm w&u-—uﬁuw wuu-««um wuu-ﬁwam =«&.—«E&m mo..—:uﬁum mQ«—;wum
[euoiIEIY » 1odg S3INJBIS UONBIIINY Aypunuy Ayunuwy Apunurug poon)y uegjBMIEg Jo3Unjo A saamels
snop.aezey [LAETIETSY 2 110dg YO Suneys Jo0jendQ nis ueLsanby aiaiv poon) 1odg/ 9y 138(] [BUONEIIINY | Ieig

uone[sI3aT Ayunwuy pajey-a0ds pue -uoneaIdsy el

I 9qeL




o1 66’ 181°€€5T VOUO
01 10" ILTF VOUO | ©1 10691 VIO 12€'S0£Z VOUO SET'SOET VOO £T°50£7 VOUO 81°¢£51 VOIO HO
1 7003 90
0110-60-€SD0AN | 10-01-€6DDAN |  €20-1'€0-Z€ DOAN | Z0-1°€0-Z€ DOAN | 9b-€-TEDDAN | ©1 10 -80-£S DDAN aN
$CHIT - 66 P1'12-06 SDON
WV SHON $10101-966 SDON | S011-D66 SOON | £ 011-966 SDON S1'12-06 SDON 991-07 SDON ¥ 01-V8E£ SOON ON
898 01 $98 TTAN R
801- 03 4-000¢ HASTOAN
101-81 TOD AN 3uoN e-000€ HASTOAN | ®-000€ HISTOAN £01-6 10D AN AN
14! S 21 1% VSINN
-1-S1-bT VSN | 01 Z-€1-7b VSIAN v-d01-4€ VSN £-01-¥C VSIAN | 1-T1-1¥ VSIAN LP-L1 VSIAN AN
010
: 1103 T-€1:6 62-T9T SIN TVIVISIN 2l
£201 81 - O€'6¢ SIN LOVT-PIIG SIN | SENCI-VHPE SIN | 219 1-S1:S S [N ST-VI9VT SIN [-VZOVZSIN | 9-VZO'VZSIN | 01 p€1 "ST1-d1:€1 SIN N
1 $yIed Preogareysg 9Z: 801 ['V-1€Z VSHN
-€ L0S VSHN 11:6 - L0S VSHN | 01 1:'V¥-52Z VSHN 61°805 VSHN 1€:V-€S1 vSY T1:80S VS¥ | L1°80S VSHN bE:Z1T VSHN HN
syIed
SOpTY AUy 001°gsSh PIEOgIENS 00€ 061~
01010°dSSy SUN 01 007'gSSY SAN | 01 010°VSSy SAN auoN 00S' I SUN 0005 1+ SUN 0£9' T SAN 015 1Y SUN AN
€$T
01 6% 12-57 SUN 701 “16-1L SUN 981 ‘17-5T SAN 9€L 01 67L-LE SUN AN
SOPOY €££L-1-LC VOW
Suinqowmoug 9¢L- 8CL0Y 20¢
969 01 1$9-2-€7 VO 01 ZEL-0-€T VON STL1-LT VO $05-9-0§ VOW P1L-1-LT VOW 0} 10€-91-0L VOW IW
STELES SYIN 260°061 WSY LEO'LES WSH 8V O SPELESSYIN | O
LE-ST-EL VOW
L O 1-11-66 VOW £€-09-1% VOW SOP-£-€9 VOW £°6°56 VOW LT 0} 1-2-68 VOW S
ZU'VH09 VS 10'V$09 VSN 10VH09 VSIN | 11°VH09 VSIW LT 0T V09 VSN NI
SuIgoW
MOUS 9Z178'TH¢
VIO Bunjooys wodg 9ZIT8 VeI $9607°€€€ VIO
PPSI'169 VIO bbST 9ZLT VS 10 ppe” £991 03 LOST 169 VIO
01 IHST 189 VIOW | OLIZLI'SKY VIOW | © 1Z€80F VIOW 1991°169 VIO $960T°€£€ VIOW 1051°169 VIOW 10€£€L 42 VIOW I
SIL 0Z WIV D111
01 H1L TOW €41 az TONW 821 UIATI NIV 211 VSSIWTIV IL | AS8TONW 1€T DL1 TONW 1T VIN
708-S VOW
3UoN L1$-€1 VO £09-S VOW L09-S VOIN | 601101 1011-S VO an
SuipD JueH 61751 LTTST 01 10781
VSN 7¢ ‘sopry ssnury STOVSIN 8 | VSIW Z€ D-06F Volv
908-108 VSYIN 8 809-109 VSUN 8 - 1Ly VSN 9T -10TF VSAW L D-0S1¢ VSN 22 91 VSIW v1 V=651 VSUW ¥1 AN
£6L7:6 SYT #1°
1766476 SYT 0111 °9€21:0v SAT £6L7°6 SUT 86.7°6 SUT S6LT '16L0:6 SUT v
6207 0ST1TH YN 061111 SAY
01 10b LvT SYN 899'11¢ SAA YT 11y SUN $$9°0S1 SU A




€101 1TI-1-1 S00pOY €21 9 171-1-1 €101 [T £01 01701 0Z1 901 01 101-61-¢
LVIS OAM 811-1-1 "LVISOAM IVISOAM | -T-TIVISOAM | -9T-S€ IVISOAM | -1-1LVLS OAM LVLS OAM AM
S¥red Edonvﬁmxm
I0] saymeig podg (®) £ 18°668
$TS'S68 VSM 2 99y e 39§ STSS68 VSM -187°S68 VSM 8h'$68 VSM 81568 VSM (STS" 01 T6'$68 VSM M
m@E:O % mu&ﬁmgo
S 01 1-9€-07 DAM 801 [-VE-0T DAM | L O1 1-$-07 DAM ¥ 01 €-AH-91 DAM S1-L-SS DAM L O} 1-§T-61 DAM AM
090°03 010°SY'V6L
MDY 00" 0 0bs”
0I0LITOL MO | O 0£S¥TH MDY 01€%5°0L MOY 00€vT ¥ MDY 01Z 01 00T HT'¥ MDA VM
€€ 0
0£1'96L-1'€ VDA STT-10°8 VOA STT-00°'8 VOA 60516 VOA VA
syled pieogaeNs
IoJ sajmelg 3rodg 8€01
LEOT VSA T1 29 993 [USD) 338 01 9£01 VSA TI 6£01 VSA 21 L06 VSA 81 615 VSA T1 $6L5-16LS VSA T1 JA
1108 A3Y00H 79-L7-8L
<UD mmowﬂm asnury ~© muﬂ&nm —uumon“_uam&m
-LT-8L VDN ‘Funooys 10} saymesg podg ¥ £01 0)
€9-07-8L.vOn | wods € 03 [-¢-Lb VO ® 99y UD 3PS | O1T6-LT-8LVON | 101-9LT-8LVON | SLJ0 ¢ L-8-87 VON ZT-11-8LvOoN L O [-$1-LS VDN 1N
900" 91 100709
VOSHL $00° S00° €00/ | 800 3 10008 ¥00°
03 100°65L VOSHL 0} 100°L8 DYdDL 100°vL D91 -100'%L VOIA J¥dOL 03 100°SL DUdDL XL
S01 01 101-4-0L VOL
Sunye1 EmaNygM LOT 03 S01 £0T-107 01
Y0T-102-L-0L VDL 01-411-89 VOL | 91 101-0Z-¥¥ VOL 817-9-€9 VOL 812-9-€9 VOL “0S-TY VL 0} 101-01-11 VDL NL
SuIpqoN moug £2 01 S £-6-0¢ V12AS 81
ZTONT-VOT-ZE VIOAS | 12-v0T-Z€ vIOds 01 [-11-2F VIOAS 1'v-6-0T V12dS £-4£02¢€ VIDAS 01 Z1-6-07 V'12dS as
09 0€L
01 01-12-2§ VIOS 01 01L-6-L VOOS 0-9L-¥ VOIS 01€-1-61 VDOS 0L 91 01-€-LT VOOS o
SALV % S3[IQO ¥€-1-6 10T
M0US 6-0Z-6 TOTY YOLI-8-1¢ IO | O3 1-12-F TOTH $€-1-6 TON 1'42-1-6 1O1¥ 8+-1-6 1O L9 1-9-7¢€ "IO1¥ Ik
1507 VSOd oF 17ee8
10 Z01L VSDd T SuoN T1€£8 VSO T TEE8 VSO T VSOdZh | L9 1-LLb VSO 89 vd
066" 0£8° €5y SUO
01 0L6°0€ SO | L69 - L89'0€ SYO 008°0€ SI0O 00L 91 0L9'S0T SYO ki (o)
S10101-9L SO
11°6S09L
- 01 1°0S 9L SO VS SO 9L $9L SO 1€SO 9L SIE-10E1SO T p. (o]




